
Nodce: This docisim may bo funrdly ravis€d bcfort it is publishcd in the DisEict of Columbia Regisro. Pdtks
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Governnent of the Dbtrict of Colunbir
Public Employee Rclations Bosd

In thc Mattcrof

District of Columbia Housing Authority, )

Petitioner,

American Federation of Govemmeirt Employees )
Lffat 2725 (on behafof Senta Hendrix-Smith) )

)
)
) PERBCaseNo. l3-A-07
)
) OpinionNo. l4!5
)

v.

)
)
)

)
)
)
)
)

Respondent.

pEcrsroJi! AND oRIpER

L $tatemcnt of the Cesc

Ttrc District of Columbia Housing Authority ("Autmrity'' or "Petitiorret') filed an

arbitration review rc$st ("Reqr!est") in tte aborre-captioned maner on May l4 2013. Th€
P*itioner seeks rgvierr'of an abiuatim aunard fAumrd') dtat snstained in part ard d€nid in part a
gievance filed by the American Federalion of Govqnment Employees Local 2725

laRespordenf; on behalfof Ser*a Hen&ix-Smittr ('Gricvant''or *Herdrix-SmithJ. I

The &bibator found the following facts:

The Grievant . . . hd workd for the District of Columbia
Housing Authority (*DCHA'or *Agency") for four and one-half
(4 Yrl yeam having served as a Housing Managemcnt Assistant at
scveral different DCHA properties with her last assignment at the

t Tlc Paitions's ccrtificate of scrvhe *ates that tlre Regest was scrved by mait on May 14, 2013. Tlp
Rcsponfu asscrts thd thc cnrelope wr pmnrrted May 15, 2013, d conseqemtly tlre Reques was not
corwrcntly scnrcd a rcqdr:d by Board Rule 50 I . | 2. fte Respqdent ilgues that the Requcst should b disrnissed
f6 that deficiency blrt &es not cite any authority of the Borrd for that sarction. Orn firding 0rar the Reqrmt &cs
not pr€sflt a stailtory basis for sening side the Awud r€ndcrs &is issuc nroot.
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Benning Terrance Foperty commencing in 2fiX). The Grievant has

been a resident of ttre DCHA for over eight (8) yearq cunently
residing at its Stoddard pCIperty.

At ths Bcnning Terrance propeny, Hendrix-Smith servd as
the Assisant Housing Manager under the zupervision of Ms.
Kashamba Williams, the Housing Manager. . . .

tBlased upon vrhat management considerd her poor
customcr scrvice with clients, tlrc Grievant was counseled and
received a Letter of Instnrction (not di*iplinary, but corrective in
nature), dated Marcb 5,2010.

About six months laEr, on September 10, 2010, tlrc
Grievant and lrer co-worker, Housing Management Assistant
Denise Butler, got into an argument after the Grievant had engaged
in a telephone conversation which Butler charactcrized as
*misinforming the rcsidents." Tlre argument allegedly escalated
with thc Grievant using profanity toward her co-rrrorker and
allegedly thmtening lrcr. This regrltcd in Regioml Administrator
Nathan E. Bovelle issuing the Grievant a scven-day suspension,
via DCHA suspansion letter, dated October 8, 2010. (See

Attachment #6 to Agency Exhibit No. 4-6). While the incident
occurred on September 10, 2010, DCHA policy requires that a
supervisor, higher ftan the fint-line supewisor, issue the
suspension astion. Thus, the investigation, associated briefings of
higtrer level officials, etc. took over a month and the suspension
letter was not issued prior to the October 4th & Sth incidents
resulting in $e tcrmination of the Grievant. Thus, technically, trc
Grievant was not disciplined before the incident resulting in her
termimtion although she was suspended for seven days prior to
receiving hcr Notice of Temrination letter on November 30, 2010.

On October 4 2010, the Grievant called a meeting with the
Benning Terrace employees which some anployees objected to as
meetings werc tlprcally calld by the Housing Manager,
Kashamba Williams (*Williams"), not the Housing Management
Assistant. When Williams returned to duty on October 5,201O she
called a rcutine staff meeting and at the end of the meeting she
permitted the staff to addrcss issues of concern. At this time, one
employee, Angela Eggleston ("Eggfeston*), a probationary
employee of the Clean & Green staff complained about some of
tlre actions of tlre Grievant. Tlp Grievant and Eggleston then got
into a lmted argument with profane comments being directed to
each other. Eggleston was escorted out of the meeting to cool off,
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but several other members made comments which the Grievant felt
were offensive, ard she countered them with aggressive, insulting
Ianguage. Believing she was being ganged up orL and that her
suprvisor rrras rot going to intcrvenc to crd thc arguments,
Hendrix-Smith got up to leave and started toward the door.
Supervisor Williams then askcd the Grievant to come back and sit
down (the Grievant charactcrized lrcr commcnts as "sit down and
shut up). When Hedrix-Smith did not return but kept heading
toward the door, Williams told her to retum or face discipline for
being inzubordinate (the Grievant characterized her rcmarks as "if
you walk out that door, just keep going because you wont be
coming kk").

Thc Grievant did not rctum to hcr seat" but did stop and
lisrcned to the rest of the conversation before Williams cnded the
meeting. Williams tlrn drcided to recommend termination of the
Grievant for her actions and reommended termination to her
superiors. Regional Director Nathan E. Bovelle then issued a
DCHA tcrmination letter to the Grievant, dated November 30,
2010. (See Agerrcy Exhibit No. A-6). While the incidents occurred
on October +5, 2010, a number of higher level officials had to be
brieH and sign off on the action which murrcd up through
November 12, 2010. The termination was scheduled to take effect
thirty (30) days after the Grievant received the termination notice,
i.e. thirty (30) days after November 30, 2010.

(Award pp. 3-5).

The Arbitrator isued the following award:

The grievance is sustained in part and denied in part.

It is sustained in that the termination is not supportd by the
evidenoe of record. However, discipline is supported by the
Agency's charges. The appropriate p€nalty is a twenty-eight (28)
calsdar day suspension that will be substituted for thc
termination. Back pay and benefits are awaded to the Grievant
although appropriate deductions will be made for any
compensation earned or unemployment compcnsation received
during the period from the end of the twenty-cight (28) day
suspension period mtil the Crricvant is placed back on the DCI{A
enrployment rolls. The Agency will provide evidence of
compliance with this Award within sixty days of receipt of the
Award. I will reain jurisdiction for purposes of insnring
compliance with the Auiard.
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Following thc Union's prodrrction of the enabling authority
and appropriate
Union's r€qucst
fees.

(Awardp.3l).

II. Discussbn

I will make a determination on the
to entertain their request for attorncy's

The Authority secks review of the Award on the ground that the Arbitrator orceeded his
jurisdiction as the Award docs not draw its essence frorn tlrc collective bargaining agreement.
Citing Metroplitan Police Deprtment v. Fraternal Order of PolicdMetropolitan Labor
Committee (on behalf of Ray),59 D.C Reg. 12663, Slip Op. No. 1317, PERB CaseNos. lGAt3
and l0-A-24 (2012), the Authority takes the psition that an arbitrator does not have the power
to add to, subtract from, or modi$ thc provisions of a collective bargaining agreement. (Request
pp.4,5).

The Rqy case, however, involved a collective bargaining agreement that had as one of its
provisions "The Arbitrator shall not have the power to add to, or subtract from or modifr tlre
provisions of the Agreement in aniving at a decision of the issue plesented. . . .' Id. at p. 5
(quoting collective bargaining agreemen$. The case was not stating a general prcposition
regarding the power of arbitrators to add to, subtract frrom, or modlry a collective bargaining
qgreement. The principle that that the Board has applid in determining whether an award draws
its essence from the contract is that "an arbitrator's decision must be affirmed by a reviewing
body 'as long as the arbitration is even arguably constnring or applyrng the contrrct."' D.C.
Woter & Sewer Auth v. Am. Fed'n of Gov't Emplojees, Local872, SZD.C. Reg. 5163, Slip Op.
No. 779 at p. 5, PERB Case No. O4-A-05 (2005) (quoting United Paprvarkcrs Int'l v. Misco,
Inc ,484 U.S. 29, 38 (1987)). Sbe also Miclt Family Resources, Inc. v. SEM Local 517M,475
F.3d76,753-54 (6th Cir. 2N7).

Applytng that test to the Authority's objections to the Award leds to the conclusion that
the Award draws its cssnce frcm the parties' collective bargaining agrcem€nt (*CBA'). The
Authodty objmts that "the Arbitnator overtrrned DCHA's legitimate termination of the Grievant
rmder the thmry that DCHA's pas[ practices of conective action must be vieud as leniency that
can ovcmrle tlr clear authority grantd to DCHA in the CBA to terminate the Grievant wlren she
engaged in serious infractions." {Request at pp. 3-4). Further, the Authority objects that
Arbiuator faild to consider the Grievant's prior disciplinary reord-specifically an offense on
Septernber 10, 2010--twause lrc found that the Authority was not entitled to consider a perding
disciplinary rction that had not been served on the Grievant.

Article 10, section (CXl) of the CBA provides in part:

(a) In thc sdministration of this Articlc, a basic principle shall be that
discipline stnll be conrctive in nature, rather tha't punitive.

statutes,
for me



fleision and Order
PERB CaseNo. l3-A-07
Page 5

(b) E:rcept in cases of serious infractions that warrant immediate
discipline, disciplinary actions must be progressive in nature.

(Award p. 7). The Arbitrator construed and applied these provisions when he considercd the
laniency of the Authority's past practices of correctivc *tion and the pending disciplinary
rction:

Was the discipline correctivc or punitive? Perhaps it was both, but
I conrcnd the Agency shourcd unusual leniency in not disciplining
the Grievant in mme nray for prior offhnses. It was a merciful nvist
of fatc that the Gricvant did not receive her first suspemion (for the
September I0, 2010 incident) until after the second incident
occurrd. How€ver, it was for this very rcason that I adjudge the
October 5, 2010 ircident to b considered as a first offensc. Had it
ben a second offensc, termination might have been justifid. It
was not in this instance. . . . Had the Grievant been notified that her
September 10, 2010 confrontation with co-worker Butler was
going to result in discipline and had that initial discipline been
issued prior to tre October 4th and 5th incident, I would have ruled
these latest incidens as 2nd offenses and may well have supported
the discharge just based on the trvo second offense incidents.
Hourever, that i$ mt the case.

(Award at pp. 24,28).

The Autlprity objects that "[b]y granting the Crrievance in part and substituting thc
termination with a suspension, the Arbitrator interfered with mHA's right to '...suqrcnd,
demotc, discharge or take otlrcr disciplinary action against employees for carse.['l .ke CBA,
Article 4 $ A.2, in part." (Request at p. 5). The CBA provides, '.No employee may be
reprimandcd, suspcrde{ reduced in rank, grade or pay, or removed (except by reduction-in-
force) except for jtst cause." (Awad at p. 7). The Arbitrator applied this provision when he
held, "'the Grievant's discharge is not supportable in light of the provisions of tle Collective
Bargaining Agreement and the rccord beforc me." (Award at p. 30).

An arbitralor's awatd must bc upheld if the arbiuator was even arguably constuing or
applyrng the CBA. Th Board will not suhtitute its interprctation for that of the arbitrator. D.C.
Metro. Police hp'tv. F.O-P./Metro. Police Dep't Lob. Comm.,60 D.C. Reg. 3052, Slip Op. No.
1365 at p. 5, PERB Case No. I l-A-02 (2013). Here, tlre Arbitrator was construing or applyrng
the CBA with respct to cvery finding to which the Pctitioner objects. Thercfore, no statutory
basis exists for setting aside the Aurud.
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ORDD,R

IT IS HEREBY ORDERED THAT:

t. The Award is sustaind. Thcrefore, the Arbitration Review Reqrrcst of thc
Fraternal Order of Police/Department of Corrections labor Committee is denied.

2. Pursuant to Board Rule 559.1, this Decision and Order is final upon issuancc.

BY ORDNR OF THE PUBTIC EMPLOYEE RELATIONS BOARI)
Washingion,Il.C

September 3, 2013
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CERTIACATE OFSERVICE

This is to certify that the attached Decision and Order in PERB Case No. l3-4-07 was

transmitted to the following parties on this the 3d day of September. 2013.

Nicola N. Crey
Office of the General Counsel
District of Columbia Housing Authority
I133 North Capitol St. NE. suite 210
Washington. D.C. 20002

Leisha A. Self
District l4 Attomey
AFCE. Office of General Counsel
444 N. Capitol St. NW
Washington, D.C.20001

David McFadden
Attorney-Advisor
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